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I. GENERAL STRUCTURE AND HISTORY OF STATE FINANCE AND PROCUREMENT ARTICLE. 

The proposed State Finance and Procureaent Article Division II 
(proposed Division II) coapletes the stylistic revision of the State Finance 
and Procureaent Article. Proposed Division II concerns law dealing with 
State procureaent. Division I, concerning law dealing with State finance, 
was enacted by Ch. 11, Acts of 1985. 

A separate and unnuaberod hardbound voluae containing both 
stylistically revised Divisions I and II will be published after proposed 
Division II is passed. Division I coaprlses Titles 1 through 10, and. 
Division II will coaprise Titles 11 through 17. 
organization, fora, and nuabering systea used In 
articles, the voluae will continue to be cited as the 
Procureaent Article. See Article I, f 25 of the Code. 

II. PURPOSE AND SCOPE OF CODE REVISION. 

Conforalng  to  the 
previously revised 
State  Finance  and 

Proposed Division II of the State Finance and Procureaent Article It 
a product of the continuing revision of the Annotated Code of Maryland by 
the Division of Statutory Revision of the Departaent of Legislative 
Reference. The first revised articles were enacted at the First 
Extraordinary Session of 1973, and, to date, 16 revised articles and part of 
a 17th have becoae law: Agriculture, Coaaercial Law, Corporations and 
Associations, Courts and Judicial Proceedings, " Education, Estates and 
Trusts, Faally Law, Financial Institutions, Health-Envlronaental (now 
Environaent), Health-General, Health Occupations, Natural Resources, Real 
Property, State Governaent, Tax-Property, Transportation, and the State 
Finance Division of State Finance and Procureaent. The Tax-General Article 
(Ch. 2) becoaes effective January 1, 1989. 
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Until 1985, article preparation vaa supervised by the Coanlsslon to 
Revise the Annotated Code. Since then, this work has been performed by 
several article review coaalttees, which deteralne the •aterial to be 
included in each article as well as the •ethod of organization and specific 
language of each article. 

Each article proposed by an article review coaalttee Is a foraal bulk 
revision, as mandated by the guidelines established in 1970, Including 
improvement of organization, elimination of obsolete and unconstitutional 
provisions, resolution of Inconsistencies and conflicts in the law, 
correction of unintended gaps or omissions in the law, deletion of 
repetitive or otherwise superfluous language, and general improvement ot 
language and expression. 

The basic thrust of the Division's work is formal; the primary 
purpose of its work is modernization and clarification, not policy-making. 
Nonetheless, at some points in its work, the Division finds It necessary to 
touch on the substance of the law. In revising each of these sections, 
every reasonable effort has been made to ensure that the revision conforms 
ss nearly as possible to the Intent of the General Assembly, and all these 
revisions are highlighted in the appropriate revisor's notes. In other 
Instances, the Division has noted fundamental policy issues that are beyond 
the purview of the revision process. In these cases, the Division has made 
no attempt to resolve the policy problems except to call them to the 
attention of the General Assembly through the revisor's notes, for possible 
action. The significant issues in both of these categories encountered by 
the Division in preparing the proposed State Finance and Procurement Article 
are highlighted in Section VII of this report. 

The general rule of construction that the 
revision was stated In Welch v. Humphrey, 200 Md. 

courts apply to 
410, 417 (1952): 

a bulk 

'It is true that a codification of previously enacted 
legislation, eliminating repealed laws and systematically 
arranging the laws by subject matter, becomes an official 
Code when adopted by the Legislature, and, since it 
constitutes the latest expression of the legislative will, 
it controls over all previous expressions on the subject, 
if the Legislature so provides. However, the principal 
function of a Code is to reorganize the statutes and state 
them In simpler form. Consequently any changes made in 
them by a Code are presumed to be for the purpose of 
clarity rather than change of meaning. Therefore, even a 
change in the phraseology of a statute by a codification 
thereof will not ordinarily modify the law, unless the 
change is so radical and material that the intention of 
the Legislature to modify the law appears unmistakably 
from the language of the Code." 
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See also Bureau of Mines v.  George'• Creek Coal and Land Co 
(1974);  Baltlaore Tank Lines v.  Public Service Coaalssion 

272 Md.  143 
   215 Md.   125 
Hubard,  62 Md.  560 (1957); Welsh v.  Kuntt,  196 Md.  86 (1950);  Crow v. 

(1884); and Matter of Anderson. 20 Md. App. 31 (1974). 

III.  FORM OF REVISOR'S NOTES. 

In Section 2 of House Bill 1, which enacts Proposed Division II of 
the State Finance and Procureaent Article, the statutory text is printed in 
all capital letters as though the language is entirely new. However, in 
•any instances, a coaparison of the revised law with the present law 
(described in the reviser's notes as the "former" law) will reveal that the 
proposed changes are Merely stylistic laproveaents. 

Each section or, in soae instances, subsection of the revised law is 
followed by a revisor's note that identifies the present law that the new 
section or subsection replaces. These revisor's notes also explain all 
significant changes aade in the revision process and, thus, provide a link 
between the present law and the revised law that replaces it by explaining, 
in detail, the relationship of the old law and the new. 

The revisor's notes, although not part of the law, serve an laportant 
function in preserving the intent and substance of the present law. In 
Murray v. State. 27 Md. App. 404 (1975), the Court of Special Appeals 
recognized the iaportance of revisor's notes not only as a stateaent of the 
revisor's intent, but as a stateaent of legislative intent as well: 

"These notes were part of the legislation enacting the 
revisions explaining to the legislators not only what 
changes were effected but what their expressed intention 
was in changing the wording." Murray v. State. 27 Md. 
App. at 409 (Eaphasis in original). 

In light of their iaportance as recognizable eleaents of legislative 
history, the revisor's notes that the publisher of the Annotated Code 
Includes will differ froa those in the Third Reading File Copy as little as 
practicable. 

In soae instances, revisor's notes aay be rendered obsolete by 
separate legislation enacted during this Session. The Division staff will 
update these notes, which the Michie Coapany will publish under the heading 
of "Special Revisor's Notes". 
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IV.  COHTEHT AND ORGANIZATION OF PROPOSED DIVISION II. 

In the 1986 session, the General Asseably enacted Ch. 840, which 
substantially changed the general procurement laws of the State, then 
codified as Division II of the State Finance and Procureaent Article 
(1985). Ch. 840 had a delayed effective date and, thus, became law on July 
1, 1987. 

During the same 1986 session, numerous other laws were enacted, 
effective July 1, 1986. Except in one instance, these laws made no 
reference to Ch. 840, particularly the extensive renumbering effected by 
that Chapter. Nonetheless, it was apparent that these laws were Intended to 
be of more than limited duration. Therefore, the publishers of the Code 
have integrated these laws into the provisions enacted by Ch. 840. This 
consolidation, as evidenced In the 1987 Supplement to the State Finance and 
Procurement Article, has been used as the basis for this revision. 

Title 11 contains definitions and provisions that apply to 
procurement by a unit of the Executive Branch of the State government. 
Title 12 contains provisions authorizing the Board of Public Works to 
supervise procurement and to delegate its authority over procurement. Title 
13 contains provisions authorising specific methods of source selection for 
specific procurement needs, the general procedures for procurement, and 
selection of architectural and engineering services. Title 14 contains 
preferences for purchases from small businesses, minority business 
enterprises, and resident bidders, purchases of recycled paper and low noise 
equipment, and sanctions against the Republic of South Africa. Title 15 
contains provisions on the administration of procurement contracts by units 
of the Executive Branch of the State government and the resolution of 
contract disputes under the Board of Contract Appeals. Title 16 contains 
provisions on the debarment of contractors from procurement contracts with 
Executive units for committing certain statutory offenses and provisions on 
the debarment of contractors from any contract with the State or a political 
subdivision for committing bribery or offenses related to bribery. Title 17 
contains provisions on security required for construction contracts, 
prevailing wage rates, and steel procurement for public works. 
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V.  PREPARATION OF PROPOSED DIVISION II. 

• .« E!Ch ^itle 0f ProP08ed Division II was prepared initially by the 
-taff of the Division of Statutory Revision ..Signed to th! Procurer" 
Revision Review Co—ittee. Donna B. I.hoff, Esquire w.s thl R^!?«! 
Supervisor. Other st.ff .e.bers who dr.fte^ poraon^'of the Division lire 
Andrew M. Lantner, Esquire, and Leslie D. Gradet, EsquiJT who IweTl* 
Revision Supervisor at the beginning of the pr^ect' Juidluo^r^ta" 
^e-bers whose efforts contributed to proposed Division II were Mr. Jefferv 
Meyers,  Ms. Phyllis Hel.ick, Ms. E.rline Johnson. Mrs.  Angela H^pe  £rs 

M":^"?!
11,

 
and ""•  FrnCe8 Pyle-  E'Ch draft POrtlo!: »" ""proposed Division II was presented  to and thoroughly reviewed by the Procure-ent 

nrJI. iiniz'-, ;sr- Jud""p- e""«-j'- E
-'- •- - 

C0-1^^   
P t    SI    Pr°P08ed Division II,  the Procure.ent Revision Review 

ST f f*? P fr0" nUBer0118 a88l8t-nt -ttorneys general, officials 
and employees of State, county and .unicipal agencies, and othe^ fro- the 
private sector. These individuals explained provisions, IdvUed Ibout 
«d«inistrative practices, provided valuable insights, reviewed drifts and 
participated in Co-ittee .eetings.  Although space'doe. iTj.•!  Ut"g 

iiiu^:\:\\iLr^:h' co-ittee and it8 «•" «• ^^ - «£ 
VI.  NECESSARY MODIFICATION. 

th* r^r f0ll0wlng i8 8 representative sa.ple of the change, proposed by 
the Co-ittee as part of the enact.ent of proposed Division II of the State 
Finance and Procure-ent Article. Except as otherwise provided, references 
to page nu.bers in House Bill 1 refer to the Third Re.king Fi^ copy of the 

A. Unnecessary provisions. 

current  statutory  language  is surplusage.   Such lan*ua*e 
includes unused definitions and provisions that are'redundant.  An .XJC 

Sldb)  ISfli""- %"      « deleted " 8urPlu8-Se l8 ««i"i«g SF $ fjf 
i u ^enfa^ncj" ine8  PrOCUre-ent ^    >—" " "the head of . 
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B.  Obsolete provisions. 

Seme statutory language beco.es obsolete with tiae and where 
appropriate, the Coaalttee has changed It to confora to current use. For 
exaaple, present SF I 11-210(b) refers to the "State Law Departaent". As 
the Revl.or s Note to proposed S 11-205 explains, this reference ha. been 
changed to "the Office of the Attorney General". 

TK... « 40Me,^«i?"tanwf8v, the ob8olete l«n8u«ge need not be retained. 
Thus, SF I 11-136.2, which provides for escrow accounts for the Departaent 
of Transportation, Is deleted since, by operation of law, the provision 
expires before the effective date of the proposed revision. 

C.  Unintentionally vague or aabiguous provisions. 

Soae existing language is troublesoae because it is vague or 
aabiguous. An exaaple of such language can be found In present SF S 11- 
142(c)(1) where a reference is aade to "the above-aentioned Institutions". 
As the Revlsor s Note to proposed I 14-107 explains, the Coaalttee 
substituted a aore accurate reference to the vague existing language. 

D.  Caps and oalsalons. 

Occasionally, the Coaalttee encountered gaps in the existing law 
created by unintended oaissions and filled thea in a aanner consistent with 
apparent legislative intent. For exaaple, present SF f 12-313 which 
creates an Advisory Council on Prevailing Wage Rate, states that aeabers 
•hall serve 3-year teras, but neglects to provide for the period between the 

"T^iff11*6 \ Ue?beZ,a.   te• eXpire8 and a »"«"«" is appointed and 
qualifies.  As the Reviser's Note to proposed f  17-203 explains   the 
Co«ittee added  the provision  that "fa]t  the end of a tera, a'aeaber 
continues to serve until a successor is appointed and qualifies" to avoid 
Saps in aeabership. 

VII.  GENERAL ISSUES. 

A.  Covernaental units. 

The present law contains nuaerous lists such as "departaents, boards 
coaaissions, and other units" or uses teras such as "State agencies" to 
encoapass the listed entities. Throughout proposed Division II, the word 
unit is substituted as a general tera for a governaental organization and, 

where appropriate, an entity in the Executive Branch of the State 
governaent. 

-6- 
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B.  Regulations. 

Throughout proposed Division II, 
for "rule" or "rules and  regulations"' 

the word "regulation" is substituted 
•> -      _   in  the  context  of  units  of  rh» 

Ju"irurruBrir.:h- ^term "rulc,, ap^rs in the cont«t of i*i.i.tLthe or 

C.  Article 1. 

The rules of Interpretation contained in Article 1 of the Annotated 
f ^T,/^ f0ll0.red throughout proposed Divi.lon II. Thw" «£ 
include definitions of "county", "includes", "including", and ".ay not". 

D«  Boards. Co—lttees, and Councils. 

r t„
U  exi8tl"8 law -Hows,  statutes creating units such as boards 

co-ittees,  and councils have been  revised  to  reflect unifor»ity in 
ll^ilVr  "K ln*uf''   w ^ ^aHfying or unique provision of  the 
existing law, however, has been retained In the revision. 

VIII.  DISCUSSION OF TITLES 11 THROUGH 17. 

A*  Title 11.  Definitions; General Provisions. 

1. Subtitle 1 — Definitions. 

A tt t . ,hif flr8t 8ubtitle of Proposed Division II contains 21 
definitions that apply throughout the Division unless the context clearly 
requires a different .eaning or a different definition is provided for a 
particular title or provision. Nine present definition, have been deleted 

throuTr"^*  See the Revl80r,8 Note t0 * ""i01 a' Page  19,  line. 2 

2. Subtitle 2 — General Provisions. 

Title 11, Subtitle 2 contains the statutes that relate to the 
purposes and scope of the general procure.ent law, the types of procure^nts 
that do not fall under this law. penalties for no^o.pli.Sce" ^e 
general procure.ent law, liability for fraud in procure.ent, the appllc.t on 

for dPe"eCUr.rr:.Ctnitonsr:gUlati0n8 " P—" «««•««.  - «- require-ent. 
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of Dre.ent £ I n inV \ ^iai^ «•'!•• Ccittee noted that a provi.ion 
of present SF I ll-l03(a) is ..biguous. The provi.ion requires the 
app ic.tion of the general Procur«ent 1« to certain procurLentJ at a 
State transportation facility or State higher education facility "to the 
extent required by the Board [of Public Works)". Since these worJs could £ 
interpreted to .e.n that the general procure.ent law applies to t£ 
specified service, only if the Board expressly requires the genera! 
procure.ent law to apply, the Procure-ent Revision Review Co^ittee 
substituted the word, "unless exe-pted by the Board". See the Revi.or^ JoH 

ililnlTReadlng Flle Copy' beginnln*«page 2l- "« «tiSiii! m: 

J,. ! "endBent, the House of Delegate, .truck the word, "unless 
exe.Pted" and substituted the words "a. required". See page 22 lines 4 lH 
5, and the Revisor's Note at lines 19 through 24. * 

^  Tltlg 12- Organisation and Supervision of State Procur—«nt. 

1.  Subtitle 1 — State Procure«ent Organization. 

J1'1*, 12'  Subtitle  1  of proposed Division  II contains the 
. atute. that relate to the general authority of the Board of Public Work. 

St«e. ^^h. " and '"."' Procur«ent contract, out.ide the uSSd 
If VA ? A P:°CUr?"e" "thority of the State Trea.urer, the Dep.rt.ent 
of Budget and Fi.c-1 Planning, the Depart.ent of General Service. the 
Department of Tran.portation, and the University of Maryland. 

Present SF f ll-105(b)(l)(i) .nd (3) grant, the Board "authority 
to control .11  procure-ent" and allows the Board to exercise "any control 

Co«iittee had  changed  the  latter reference to read "any authority over 

-s well  a. the power to control (j^e.,  supervise,  regulate  co^and 

2LrrVi?r "••^row«) P'oeur—nt. "lie the Reviso^. Note in the^t 
Reading File Copy,  at page 30, lines 12 through 37. 

Subtlrl* i «f      Tn: . the HOU8e 0f D«le«"«« reorganized Title 12, 
Subtitle 1 of proposed Division II.  Under proposed i   12-101(b)(l) and (5) 

Board  My control  procure.ent by State units" and ".ay exercise any the 

control authority conferred'on a priMry'pro'cJre^enrunit". 
line 22, and page 31, lines 2 and 3. 

See page 30, 

-8- 
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r.gul.tlon. "la .ccord-nc.-ith liti.  "    i^Mtl.  1     J"".'^ 1,0*r''  " •"",t 

^iSu.,":. srss r^ srJrf»-"- --T^ 

Reading     File     Copy,       «     page  33,     UnesA   though  il^ 'the ^e• "oril"' 
procureaent unit" has been substitnfrf   f«r  ^K^  • « priaary 

Present  SF f  ll-106(a)  provides    for    a    .o.h.r-    «*     •v 
public     to    serve    on     the     Procurement   Advisory Co^ L    v'    general 

Revision Review Coaaittee not*.H   ^h-^   r^ ~lvl80ry council.       The Procurement 
•ppoints  this .e.beT      See page 35     line  f^'S ^ p0"    T     8peClfy    who 

33  through 36. * '       nd  the Revi«°'-*B Note at  lines 

Present     SF     $     ll-105(d)(2 )(iii)     and     mno     -  * 
authority of  the Depart-ent  of  Budge    and F sc" Planiil^ 1"       ^ 
and  rentals of auto.obiles» and  the' exclusion o      ».uto:ogbil0eCTet

a
r
8

0
e

i;:iere8 

the    authority    of     the    Depart-ent    of    General  Service        TU.  r " 
vehicle" has been  substituted  for  the words Coi^l.-"'....!   XutSobS? 

Till i: - the Rev1-" •- ~< - 38. Ti/eTs J^i-ii 

term.       See beginning at page 36.  line 18 through page M  iJL 5    ^ 

Note at page 39.  lines 8 through 17. * the Revl80r » 
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n ^^t ^M?1! Pro=';re"ent ^vision Review Co-ittee noted that present SF S 
11- 05(e)(1) is Mbiguous.  The provision states  that "the  departments 
In^n." ^/^"^i of 'he Bo-rd. -h-H •-opt regulations to i.Ple.ent all of the provisions of this Division II." It is unclear whether a 
regulation is valid unless it Is disapproved by the Board or not v.Hd until 

Flli'dlV0":?    y th^BOa,rf-  'fo ^ Revl•or,- *»".  in the First Reading 
Hi. S** «! PT * li,ne8 19 thrOUgh 24- A »eP«r"« bill would resolve this aabiguity.  See page 39, lines 34 through 37. 

~v, < ' Pre8!nt SF.§ 11-105(e) »llw" 5 «»!". referred to in the 
revision as the pri.ary procurement units, to adopt regulations. The 
Procure-ent Revision Review Co-ittee noted that new language has been addeS 
that reflects the practice of these units to send a copy of each proposed 
regulat on to the Board of Public Works. See page 39, liJes 38 and V^llt 
the Reviser's Note at page 40, lines 1 through 5. 

Property Lewes. SubtiCle 2 " SuPervl«ion of Capital Expenditures and Real 

Title 12, Subtitle 2 contains statutes that relate to 
expenditures and to leases of real property. capital 

..      , The Procurement Revision Review CoHlttee noted that oresent SF 
lU U?^0^ ^ ir2°8(b)(2) -PP-r-tly conflict with £«« !F J l" 
105(b)(2). Present SF § ll-208(b)(2) conditions adoption of regulations to 
delegate power of the Board of Public Work, on "approval by the Joint 
^i^w^ Ad"lnl8t[;ative. Executive, and Legislative Review", and SF f 
l-205(cK2) states that regulations allowing a unit to execute or renew a 

lease are subject to approval by the General AssMbly, or, during the 
i^ffr ^tWT 8e88loiVf th* Gener-1 Asse«bly, the Legislative Policy 
£T M^T" U ' 11-105(b>(2). however, grants the Board of PubHc 
Works unqualified authority to delegate power. A separate bill would Mke 
lu P">vislon8 consistent.   See the Revisor's Notes at page 43,  lines 8 
through 29, and page 44, lines 41 through 45. 

C*  Tltle 13- Source Selection - State Procureaent Contracts. 

1.  Subtitle 1 — Methods of Source Selection. 

rel-f J^K 1^, ^^ 1 contaln8 definitions and the statutes that 
relate to the 7 methods of source selection by a unit: ccpetitlve sealed 
bids, competitive sealed proposals, nonco«petltive negotiation, sole source 
procurement, emergency procurement, expedited procurement, and small 
procurement. 
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Present SF S 11-110(d) states that  if .  «„— 
.wsrded under the procedures for^o.^V'.Jl*  bld"""^"^: L" 
those Procedures to "'lowest bid price' or 'lowest evaluated Md^'ce" 
shall be dee-ed to -ean the bid -oat favorable to the State "The 
Procurement Revision Review Co-ittee had added the word "fi^n'? fi' » 

• t-te. tha?l8»fiHe tirri^TS05 Pre8ent SF * "-in^WXiD. which 
^rf-^;   w  ! request  for  proposals  notifies  all  offerors 
negotiations by the procurement officer need not be conducted"  is rlllll^ 

S iSTs'S1^ RaTagf N
Sec beginning« p-*e 56' "~ 39 tiJoSJ Si 3/, line 3 and the Revisor's Note at page 58, lines 10 through 14. 

2.  Subtitle 2 — Procedural Requirements. 

Title  13,  Subtitle 2  contains  the statutes that relaf t-h. 
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Present SF S 11-125(a) prohibits a eost-rei»burse»ent contract 
unless it is otherwise impracticable to obtain the "supplies, services, 
construction related services, architectural services, engineering services, 
or construction". The Procurement Revision Review Committee substituted the 
defined term "procurement" for that enumeration but noted that the 
substituted term includes a lease of property and that the General Assembly 
might wish to add a specific prohibition against cost-reimbursement 
contracts for leases if, in fact, the omission of leases in the current law 
is Intended to suggest such a prohibition. See the Reviser's Note, in the 
First Reading File Copy, at page 73, lines 9 through 21. By amendment, the 
House of Delegates inserted the words "except for leases of real property" 
in proposed I 13-215(a)(2).  See page 7A, line 14. 

Present SF § 11-122(a)(2) allows termination of a procurement 
contract for the convenience of the State when the "department head" 
determines termination to be appropriate. The Procurement Revision Review 
Committee noted that the authority to make the determination is not limited 
to the head of the "department" — revised as the "primary procurement unit" 
— that has jurisdiction over the procurement or, as is sometimes the 
practice, to the head of the unit that entered into the procurement 
contract. See page 78, lines 27 through 29, and the Revisor's Note 
beginning at page 79, line 39 through page 80, line 9. 

Present SF f 11-209(b) provides that failure to include a 
nondiscrlmlnatlon clause in a contract renders the contract "void ab initio 
at the election of the State". The Procurement Revision Review Committee 
had substituted the words "voidable by the State". By amendment, the House 
of Delegates provided that "UJhe State may delcare the contract to be 
void".  See page 81, lines 4 and 5. 

Present SF i ll-214(a) requires a business to disclose 
information, including the name and address of each officer of a business, 
after entering into contracts with the State that entitle the business to 
receive $100,000 or more. The Procurement Revision Review Committee noted 
that the word "officer" is not broad enough to Include a partner in a 
partnership. See page 86, line 6, and the Revisor's Note at lines 30 
through 35. 
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3.  Subtitle 3 — Architectural and Engineering Services. 

Title 13, Subtitle 3 contain, definitions and other statutory 
provisions that relate to the organization and function of the General 
Professional Services Selection Board and the Transportation Professional 
Services Selection Board. 

Present SF It ll-152(c)(2) and ll-170(c)(2) prohibit a .e.ber of 
either selection board fro. participating in a aatter before the board if 
the member    has been "associated with" a person who has an interest in a 

Vlty ^1^  ^ b0ard' That lan«Ui,8e "y be inconsistent with the Maryland 
Public Ethics Law.  See the Revisor's Notes at page 91, line. 10 through 36 
and beginning at page 93, line 38 through page 94, line 2. 

Present SF tt ll-155(b) and ll-173(c) require certification that 
in-house resources are insufficient to provide requested architectural or 

engineering services feasibly or econo.ically. The Procurement Revision 
Review Co—ittee had substituted references to resources of the Department 
of General Services or the Deparfent of Transportation or transportation 
unit. In the First Reading File Copy, see page 92, lines 21 through 26, and 
the Revisor s Note at page 93, lines 16 through 26, and also page 93, lines 
34 through 37, and the Revisor's Note at page 94, lines 17 through 21, for 
General Services and page 96, lines 36 through 41, and the Revisor's Note at 
page 97, lines 28 through 32, for transportation. By a.end.ent, the House 
of Delegates reinstated the word "in-house resources". See page 96 line 
24, and page 99, line 26. * 

Present SF SI ll-157(b)(l)(ii) and 1l-175(b)(l)(il) require a 
waiver of certain procedures for selecting architectural or engineering 
services after the occurrence of a natural disaster in which public health 

!S,!w?,ty/re en<lan*ered- Thi8 thought seeas to be i.plicit in ff 11- 
157 bHiii) and ll-175(b)(l)(iii), which require a waiver when the Governor 
declares an eaergency. A separate bill deleting revised S 13-314(a)(3) 
would resolve this redundancy. See page 104, lines 7 through 9 and the 
Reviser's Note at page 105, lines 10 through 21. 

Present SF i ll-158(a) and ll-176(a) require both selection 
boards to send their reco^endations on contractors to the Board of Public 
Works. The Procure»ent Committee noted that the law fails to delineate the 
authority of the Board with respect to a reco—endation. A separate bill 
enabling the Board to approve, reject, or re«and a reco—endation would fill 
this gap.  See the Reviser's Note at page 106, line. 32 through 39. 
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Present SF I 11-137(g) provides the procedure for appeals trom 
reco«»endations by either selection board to the Board of Public Works. The 
word "shall" has been substituted for the word "•ay" to clarify that the 
Board of Public Works is required to either approve a recooaendation, 
disapprove the reccwendation, or reaand the aatter to the selection board.' 
See page 107, lines 6 through 9,and the Reviser's Note at lines 14 through 
I*. .... 

Title 1A.  Preferences. 

1. 
Individuals. 

Subtitle  1  — Preferences to Benefit Disadvantaged 

Title 14, Subtitle 1 contains the statutes that relate to the 
priority of preferences used by the State and State aided or controlled 
entities and the creation and authority of the Blind Industries and Services 
of Maryland Pricing Coaaittee and the Pricing and Selection Conittee for 
Rehabilitation and Eaployaent Prograas. 

Present SF i ll-142(a) refers to supplies and services of "the 
Departaent of Public Safety and Correctional Services". References to 
"State Use Industries" have been substituted since the Departaent only 
provides supplies and services through State Use Industries. See page 115, 
lines 32 and 37, and the Revisor's Note at page 116, lines 28 through 35. 

The Procureaent Revision Review Coaaittee noted that present SF 
II 11-141(c)(2)(iv) and 11-143 contain obsolete references to the "Executive 
Vice President" of Blind Industries and Services of Maryland. Since there 
is no such official, references to the "President of Blind Industries and 
Services of Maryland" have been substituted. See page 117, lines 13 and 14 
and the Revisor's Note at page 118, lines 7 through 12, and also page 119, 
lines 21 and 22, and the Revisor's Note at page 120, lines 35 through 40. 

Also, references to the "Maryland Rehabilitation and Eaployaent 
Association, Inc." have been substituted for the obsolete references in 
present SF I ll-141(c)(2)(i) and (3) to the "Maryland Association of 
Workshops, [Inc.]". See page 119, lines 23 and 24, and the Revisor's Note 
beginning at page 120, line 41 through page 121, line 2 and also page 121, 
line 37, and the Revisor's Note at page 122, lines 4 through 8. 
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2. Subcicle 2 — Small Business Preference Program. 

Title 14, Subtitle 2 contains statutes that relate to the Small 
Business Preference Program for procurements by the Department of General 
Services, the Department of Transportation, and the University of Maryland 
The subtitle includes the duties of the Department of Economic and 
Employment Development, percentage preferences, special procedures for 
source selection, and annual reports concerning the Program. 

3. Subtitle 3 — Minority Business Participation. 

Title 1A, Subtitle 3 contains definitions and other statutory 
provisions that relate to procurement from minority businesses, including 
required regulations, contents of annual reports by units under this 
subtitle, duties of the Governor's Office of Minority Affairs and of the 
Legislative Policy Committee, and prohibited acts and penalties. 

Present SF S ll-148(b)(l) and (3) refers to procurement of 
supplies, services, construction, construction related services 

architectural services, and engineering services". Since these enumerations 
lists all procurements other than leases, the Procurement Revision Review 
Committee used the defined term "procurement" with an exception for "leases 
of real or personal property". By amendment, the House of Delegates struck 
the exception for leases of personal property. See page 130 at line 36 and 
page 131 at line 6 and the Reviser's Note at page 131, lines 35 through 45. 

4.  Subtitle 4 — Miscellaneous Purchasing Preferences. 

Title  14,  Subtitle 4  contains statutes  that relate to 
reciprocal preference for resident bidders,  preferences for recycled paper 
and low noise supplies, and use of coal. 

Present SF i 11-148.6(c) requires a building or facility that is 
designed after July 1, 1986 and uses coal for heat to have a heating system 
that accommodates Maryland coal. The Procurement Revision Review Committee 
noted that it is unclear whether the law applies to a building or facility 
that was designed before July 1, 1986, but constructed after that date or 
to a building or facility for which a bid was accepted before July 1, 1986. 
A separate bill would resolve this ambiguity. See page 140, lines Tthrough 
7 and the Revisor's Note at lines 10 through 16. 

5.  Subtitle 5 — Purchases from the Republic of South Africa. 

Title 14, Subtitle 5 contains a definiti&n and other statutory 
provisions that relate to restrictions applicable to bidders or offerers 
for State procurement contracts doing business with or in the Republic of 
South Africa. 
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Present SF S 11-148.5 requires the State to provide "aaple" 
notice of the requirements of this subtitle. The Procurement Revision 
Review Committee deleted the word "ample", as meaningless and without legal 
effect. See page 143, lines 1 and 2, and the Revisor's Note at lines 9 
through 13. 

E.  Title 15. Procurement Contract Administration and Dispute 
Resolution. 

1.  Subtitle 1 Procurement Contract Administration. 

Title 15, Subtitle 1 contains a definition and other statutory 
provisions that relate to information required in invoices, payment by the 
State under procurement contracts, interest on late payments, escrow of 
retainage, inspections, audits, reports, and disputes among units. 

Present SF I 11-136 requires the Governor to resolve disputes 
among units about responsibility for a delay in payment under a procurement 
contract. The Procurement Revision Review Committee noted that this section 
is meaningless since no sanction is imposed against the unit responsible for 
the delay. A separate bill that either repeals revised i 15-106 or adds a 
sanction would resolve this problem. See page 146, lines 34 through 36 and 
the Revisor's Note at page 147, lines 1 through 6. 

Present SF f ll-131(a) requires each department — now primary 
procurement units — to report to the Governor and the General Assembly on 
sole source, emergency, and expedited procurements. A report must describe 
the "supplies, services, construction, or construction related services 
procured or real property leased". Although the law does not make specific 
reference to "architectural" or "engineering" services, the omission seemed 
inadvertent. Thus the revised language requires the report to include • 
description of the "procurement". See page 150, line 3, and the Revisor's 
Note beginning at page 150, line 38 through page 151, line 10. 

2.  Subtitle 2 Dispute Resolution. 

Title 15, Subtitle 2 contains the statutes that relate to appeal 
procedures and the Maryland State Board of Contract Appeals, which has 
jurisdiction to hear and decide appeals from decisions of units on protests 
and contract claims. This subtitle is divided into 3 parts. Part I 
contains definition and scope of subtitle sections. * Part II contains the 
statutes that relate to the organization and functions of the Maryland State 
Board of Contract Appeals. Part III contains the statutes that relate to 
procedures for dispute resolution. 

-16- 
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Present SP S ll-137(b)(l) refers to regulations for filing of 
protests as regulations "adopted by the appropriate department". Since, in 
practice, the Board of Public Works adopts regulations concerning the filing 
of protests, the Procureaent Revision Review Committee had substituted the 
words "of the Board". See the Reviser's Note, in the First Reading File 
Copy, at page 155, lines 29 through 40. By aaendaent, the House of 
Delegates substituted the words "adopted by the priaary procureaent unit 
responsible for the procureaent".  See page 159, lines 5 and 6. 

Present SF I ll-137(d)(2) reads, in part, that the reviewing 
authority may reaand a coaplaint "with appropriate instructions, to the 
procureaent officer who shall proceed ... ." The Procurement Revision 
Review Coaaittee added the words "in accordance with those instructions" 
after the word "proceed" to clarify the Banner in which the procureaent 
officer aust proceed. See page 160, lines 31 and 32, and the Revisor's Note 
at page 161, lines 29 through 35. 

Present SF I ll-137(f)(2) expressly excepts "coaplaints relating 
to real property leases that have been entered into" froa the tiae liait for 
filing an appeal. The Procureaent Revision Review Coaaittee revised this 
exception to state expressly what the present law only iaplies ~ i.e. that 
the Appeals Board does not have jurisdiction over contract claias relating 
to real property leases. See page 155, lines 12 and 13, and the Revisor's 
Note at lines 31 through 36 and also page 163, lines 7 through 10, and the 
Revisor's Note at lines 21 through 32. 

P« Title 16. Debaraent of Contractors. 

1.  Subtitle 1 — Debaraent for Offenses Other Than Bribery. 

Title 16, Subtitle 1 contains definitions and other statutory 
provisions that relate to grounds for debaraent of contractors for certain 
statutory offenses. 

The Procureaent Revision Review Coaaittee noted that Subtitle 1 
contains no procedural provisions, while Subtitle 2 includes provisions for 
notice, investigation, and hearings for debaraent for bribery-related 
offenses. The procedural provisions for debaraent under Subtitle 1 are 
contained in regulations of the Board of Public Works. Since both subtitles 
provide for debaraent, the saae procedural provisions should apply to avoid 
confusion and inconsistent treataent of persons subject to debaraent. A 
separate bill would provide for the saae procedures for debaraent under 
either subtitle. See the General Revisor's Note at page 181, lines 12 
through 27. 
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Present SF f 11-211(1) iaposes on each "State agency" a duty to 
forward to the Board information that relates to offenses for which 
contractors may be debarred. The Procurement Revision Review Coaaittee 
noted that present SF i ll-lOl(JJ) defines "State agency" but only for 
purposes of present IS 11-101 through 11-184. Thus, technically, the 
definition is not applicable to present SF f 11-211(1). The Coaalttee 
believed, however, that the term aay have been used in present SF I 11- 
211(1) on the mistaken assumption that the definition applied. Therefore, 
the new defined term "unit" has been substituted for "State agency". See 
page 170, lines 33 through 36, and the Reviser's Note beginning page 170, 
line 40 on page 170 through page 171, line 8. 

Present SF I 11-212 prohibits the State from awarding a 
procurement contract to a person found In contempt of court for failure to 
correct unfair labor practices. That section has been deleted in light of 
an opinion of the Attorney General that determined that it is 
unconstitutional. See the General Revisor's Note at page 172, lines 4 
through 26. 

Bribery. 
2.  Subtitle 2 — Debarment from State and Local Contracts — 

Title 16, Subtitle 2 contains the definitions and other statutory 
provisions that relate to debarment procedures for a person who has been 
convicted of bribery or offenses related to bribery. 

Present SF S 12-109 prohibits a public body from entering into 
"any procurement contract" with persons debarred for bribery. The 
Procurement Revision Review Committee deleted the qualifying word 
"procurement" since, in the revision, the term is limited to contracts made 
by units of the Executive Branch of the State government. Under the present 
law, this limiting definition is not applicable, and the deletion avoids 
inadvertently limiting the scope of this provision. Present SF f 12-109 
also refers to a contract for "supplies, services, or construction, of any 
kind or nature". Under the revision, definitions of "supplies", "services", 
and "construction" that, in the present law, apply only to f$ 11-101 through 
11-184 have been made generally applicable throughout Division II. Since, 
however, the term "services" is defined to exclude "architectural services", 
"construction related services", and "engineering services", specific 
references to these types of services are added in proposed S 16-208 to 
retain the scope implicit in the present reference to "services ... of any 
kind or nature". By amendment, the House of Delegates added a reference to 
"leases of real property". See page 180, lines 14 through 19, and the 
Revisor's Note at lines 22 through 41. 
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G*  Tltle I7' Special Provisions — State and Local Sub«Hvt»lon8. 

1.  Subtitle 1 — Security for Construction Contracts. 

Title 17, Subtitle 1 contains definitions and other statutory 
provisions that relate to payaent security and performance security required 
for certain construction contracts. This subtitle is cited as the Maryland 
Little Miller Act. 

The Procureaent Revision Review Coaaittee noted that present SF i 
12-201(a)(2) Implies that a political subdivision aay not require a 
perforaance or payment security for a construction contract if the price of 
the contract is $25,000 or less. At least 1A counties, however, do require 
security for contracts under $25,000. A separate bill expressly statin* 
whether security aay be required for contracts under $25,000 would resolve 
this ambiguity.  See the Revisor's Note at page 184, lines 23 through 38. 

2.  Subtitle 2 — Prevailing Wage Rates ~ Public Work Contracts. 

Title 17,  Subtitle 2 contains the definitions and other statutory 
provisions that relate to the procedures for the deteraination, regulation 
and appeal of prevailing wage rates. ' 

This subtitle was reviewed extensively not only by the House 
Constitutional and Adainistrative Law Committee, to which H.B. 1 was 
referred, and its work group but also by the House Economic Matters 
Coaaittee and a workgroup of that Coaaittee. 

This subtitle is divided into 3 parts. Part I contains the 
definitions and statutes related to the organization and general authority 
of the Advisory Council on Prevailing Wage Rates and the duties of the 
Coaaissioner of Labor and Industry. Part II contains statutes relating to 
the deteraination of prevailing wage rates, requireaents for soliciting bids 
or proposals, review of prevailing wage rate deterainations, and payaent of 
prevailing wage rates. Part III contains statutes related to administrative 
and enforcement procedures. 

Under the current law, 2 mechanisms may be used to set prevailing 

T^nf?'?"' Pre8ent SF * 12-304(d) requires annual deterainations, while I 
12-304(a) requires requests for deterainations on a project. The annual 
determinations are effective "for a period of not aore than nor less than 
one year froa the date on which the deteraination becomes final". However 
the current law does not state expressly the date of finality. By reference 
to the appeal procedures applicable to determinations, it seems that the 
date of finality must be the date on which the determination is made unless 
an apP**! i« made. By amendment, the House of Delegates so provided. See 
page 206, at lines 7 through 10, and the Reviser's Note at lines 17 through 
19. Similarly, the date of finality on a determination made on request, 
absent an appeal, is set forth.  See page 208, at lines 31 through 33. 
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Present SF § 12-313(b) require* the Coaalssloner to subalt an 
annual report "on or before the first day of January" covering activities 
"for the preceding calendar year*1. The Procurement Revision Review 
Cowlttee noted that. If the reference to "the preceding calendar year" 
describes the year ending on the December 31 lamedlately before the date on 
which the report is due, the Commissioner should be given a reasonable time 
to prepare the report. See page 200, lines 13 and 14, and the Revisor's 
Note at lines 33 through 42. 

3. Subtitle 3 — Steel Procurement for Public Vorks. 

Title 17, Subtitle 3 contains the definitions and other statutory 
provisions that relate to the purchase of steel. This subtitle is cited as 
the Maryland Buy American Steel Act. 

The Procurement Revision Review Committee changed a reference, In 
present SF i 12-404, to a federal "regulation" to refer to a "federal law" 
to include Congressional legislation that affects a contract. See page 225, 
lines 19 and 20, and the Revisor's Note at lines 24 through 28. 

Present SF t 12-403 states that payments made to a person who 
violates provisions of this subtitle may be recovered "to the full extent of 
the contract". The Procurement Revision Review Committee noted that this 
phrase is ambiguous, since it may be interpreted to mean that the State is 
entitled to recover payment even for the work under a contract that has been 
performed satisfactorily. See page 227, lines 28 and 29, and the Revisor's 
Note beginning at page 227, line 41 through page 228, line 11. 

H. Miscellaneous Provisions. 

Present SF S 11-206 requires the Board of Public Works to 
supervise expenditures for the acquisition of land. Present SF I 11-207 
requires 2 independent appraisals before real property is acquired. Since 
the acquisition of real property does not constitute a "procurement", those 
2 sections are transferred to Title 4, Subtitle 4, Part III of the State 
Finance and Procurement Article. Part III contains the statutes related to 
the Division of Land Acquisition of the Department of General Services. See 
beginning at page 7, line 26 through page 8, line 29. 

v . 

. *• •- 
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Chapter 840, Acts of 1986, deleted the defined tern "using 
•gency" but failed to correct a cross-reference to that ten in SF $ 4- 
301(d). To correct the oversight, SF S 4-301(d) has been deleted, and the 
substance of the former definition has been incorporated in SF IS 4- 
304(a)(1) and (2), 4-306(a) and (b)(1) and (2), 4-307, 4-310, 4-311 4-312 
4-313, 4-314, and 4-315(a) by references such as "a unit that'procures 
supplies under Division II of this article". See, e.g.. the Revisor's Note 
beginning at page 3, line 28 through page 4, line 3. 

That foraer definition also had been used, inadvertently, in SF J 
4-412(b), although technically, the definition applied only to SFll 4-301 
through 4-321 and was narrower than foraer Art. 78A, i 19A(a), from which S 
4-412(b) was derived. To correct this error, references such as "unit of 
the State governaent" have been substituted for "using agency". See 
beginning at page 6, line 25 through page 7, line 3 and the Revisor's Note 
at page 7, lines 4 through 22. 

Respectfully subaitted. 

Elizabeth Buckler Veronis 
Revisor of Statutes 

Donna B. lahoff     // 
Procureaent Revision Supervisor 
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